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Bef ore Hairston, Rogers and Drost,

Adm ni strative Trademark Judges.

Opi nion by Rogers, Adm nistrative Trademark Judge:

Seedbi otics, LLC has filed an application to register
the mark UPSTART for goods identified, foll ow ng anendnent,
as "chemcals for use in agriculture, nanely, polyner
coatings to inprove the longevity and germ nation of |egune
seeds,"” in International Cass 1. i The Exam ni ng Attorney

has refused registration under Section 2(d) of the

! Application No. 75/681,024, filed April 12, 1999, based on
applicant's allegation that it has a bona fide intention to use
the mark in comerce.
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Trademark Act, in view of the prior registration of UP-
START for "fertilizers"” in International C ass 1.

When the Exam ning Attorney nade the refusal final
appl i cant appeal ed. Both applicant and the Exam ni ng
Attorney filed briefsa but an oral argunent was not
requested. We affirmthe refusal.

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that are
rel evant to the factors bearing on the |ikelihood of

confusion issue. See Inre E.I. du Pont de Nenours and

Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In the

anal ysis of likelihood of confusion presented by this case,
key considerations are the virtually identical nature of
the marks, the related nature of the goods, and the
presunptive overlap in classes of consuners for the

respecti ve goods. Federated Foods, Inc. v. Fort Howard

Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976).

The marks appear the sane, but for registrant's
insertion of a hyphen between the "UP" and "START" portions
of its mark. The marks woul d be pronounced the sane and

woul d appear to have the sane connotation; at |east,

2Inreviewing the file, we noted that the Exam ning Attorney
mai l ed her brief to a different attorney, at a different firm
than applicant's counsel. Applicant's counsel was contacted by
phone and confirmed that he received the brief, though nuch | ater
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appl i cant has not presented evidence or argunent that the
mar ks woul d have different connotations because of
differences in the goods. In sum the conmmerci al
i npressions created by the marks are virtually identical.
The virtual identity of the marks nmakes it |ikely
that, if the marks were used in connection with rel ated
goods, confusion would result. In this regard, the Board
has stated that "[i]f the marks are the sane or al nbst so,
it is only necessary that there be a viable relationship
bet ween the goods or services in order to support a hol ding

of likelihood of confusion.” |In re Concordia |International

Forwar di ng Corp., 222 USPQ 355, 356 (TTAB 1983).

Essentially conceding the identity of the marks,
applicant has focused on the differences in the goods and
the asserted differences in their channels of trade and
cl asses of consunmers. The Exam ning Attorney argues that
t he invol ved goods are rel ated because they "nmay...be
characterized as 'chemcals for use in agriculture'" and
seed coatings often contain fertilizer. Applicant admts
that seed coatings "often contain a fertilizer ingredient”
but argues that any purchaser of fertilizer for use in

manuf acture of seed coatings would not, when marketing the

than if it had been mailed correctly. Counsel also stated that
appl i cant had chosen not to file a reply brief.



Ser. No. 75/681, 024

resulting coatings, reveal the identity of the fertilizer
used as an ingredient thereof. Thus, applicant concl udes

t hat prospective purchasers of seed coatings would not al so
be confronted with the mark for the fertilizer used to nmake
t he coati ngs.

As an alternative argunent, the Exam ning Attorney
asserts that third-party registrations nmade of record are
evidence that both fertilizers and seed coatings emanate
fromthe same source. Applicant admts that it "appears to
be true" that there are manufacturers that nake both seed
coatings and fertilizers. Yet applicant argues that the
third-party registrations introduced by the Exam ning
Attorney to support this contention do not al so support a
conclusion that the different goods, though emanating from
a single source, are marketed to the sanme or simlar
cl asses of consuners through the sane or simlar channels
of trade. In this regard, while the Exam ning Attorney
argues that both types of goods "pronote the germ nation of
seedlings,"” applicant asserts that seed coatings "are sold
to persons who plant seeds. Fertilizers, on the other
hand, are sold to people who grow plants. Seed planters
and plant growers are not necessarily the sane.”

The Exam ning Attorney's characterization of the goods

as related nerely because they both nay be broadly
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characterized as agricultural chemcals is overly
sinplistic. The nere fact that one nay use the sane broad
termto describe two types of goods does not establish that
they are related or conpetitive. Also, the Exam ning
Attorney's characterization that both invol ved goods
"pronote the germ nation of seedlings" appears botanically
incorrect.EI Nonet hel ess, there is no apparent support for
applicant's assertion that planting of seeds and grow ng of
plants are activities undertaken separately. They
obviously are activities on one continuum of plant
devel opnent, i.e., planted seeds germ nate into seedlings
(smal |l plants or trees) whose continued growh is then
cultivated. |In other words, it appears fundanental that
persons who plant seeds do so to grow plants,
notw t hst andi ng applicant's argunent to the contrary.
Applicant admts that persons who plant seeds will use
its seed coatings. These sane persons will, after their
seeds have germi nated into seedlings, be prospective

purchasers of fertilizers for use in their cultivation or

3 Seeds, not seedlings, germnate. See the definition of

"germ nate" at The Random House Col |l ege Dictionary 553 (Rev. ed.
1982) (2. Bot. a. to develop into a plant or individual, as a
seed, spore, bulb, or the like. b. to sprout; put forth shoots.).
Seedlings, as small plants, grow after having been germ nated
froma seed. See the definition of "seedling" at The Random
House Coll ege Dictionary 1191 (Rev. ed. 1982) (1. a plant or tree
grown froma seed. 2. a tree not yet three feet high. 3. any
young plant, esp. one grown in a nursery for transplanting.).
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transpl anting of the seedlings. |In short, based on the
identifications of goods, applicant's seed coatings and
registrant's fertilizers appear to be conpl enentary
products that would be used by a common class of consuners.
In the absence of restrictions in either identification--
and there are none--the goods nust be presuned to travel or
be marketed to such consuners through the same channel s of

trade. Canadi an |Inperial Bank of Comrerce, Nati onal

Associ ation v. Wl ls Fargo Bank, 811 F.2d 1490, 1 USPQRd

1813, 1815-16 (Fed. Gr. 1987).

In view of the virtually identical marks and cl ear
rel ati onship of the goods, there is a |ikelihood of
confusion or mstake or that consuners woul d be deceived.

Decision: The refusal to register under Section 2(d)

is affirned.



